LB.epublic of the Philippines
Supreme Court
Manila

THIRD DIVISION

NOTICE

Sirs/Mesdames:
Please take notice that the Court, Third Division, issued g Resolution
dated June 23, 2021, which reads as follows:

“G.R. No. 236592 (People of the Philippines v. Dindo R. Abunda). - On
appeal 1s the September 22, 2017 Decision' of the Court of Appeals (CA) in
CA-GR. CR-IIC No. 01481-MIN, which alfirmed the June 15, 2015
Decision” of the Regional Trial Court (RI'C), Branch 34, Panabo City in
Criminal Case No. CRC 474-2009, finding accuscd-appellant Dindo R.
Abunda (Dindo) guilty beyond reasonable doubt for violation of Section 3,
Article 11 of Republic Act No. 9165 (RA 9165), otherwise known as the
“Comprehensive Dangerous Drugs Act of 20027,

Antecedents:

In an Information® dated December 11, 2009, Dindo was charged with
violation of Scction 5, Article TT of RA 9165 which alleged:

That on or aboul November 28, 2009, in ihe Cily of Panabo, Davao,
Philippines, and within the jurisdiclion of this Honorable Courl, the above-named
aceused, without being authorived by law, willfully, unlaw/ully and knowingly
fraded, sold and delivered two (2) sachets of mothamphelamine hydrochloride
otherwisc known as “shabu”, a1 dangerous drug, to PO1 ABNER A, AMING who
was acting as a poseur buyer in a legilimate buy bust operation after taking and
receiving one (1) marked moncy of Five Hundred peso bill (#300.00) with Serjal
Number X13316689.

CONTRARY TO I.AW*

Upon Dindo’s refusal io enter a plea, the trial court dirccted, in an Order”
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dated Septemnber 17, 2010, that a plea of “not guilty” be enlered in the records.S
Trial on the meriis thercafter ensued.

Senior Police Office 1 Abner A. Aming (SPO! Aming}, SPO1 Romeo
M. Obero (SPO1 Obero), Police Chief Inspector Virginia 8. Gucor (PCI
Gurcor), SPOT Rodelo H. Montoya (SPO1 Montoya), and SPO2 Casimiro C.
Camomot (SPO2 Camomot) testified for the prosecution. The defense, on the

other hand, presented the accused, Flna Abunda (Flna), and Ernmanuel
Abunda (Emmanuc]).

Version of the Prosecuton:

At around 9:00 p.m. of November 28, 2009, the Philippine National
Police {PNP) Station in Panabo City conducted a meeting which was attended
by SPO1 Aming, PO3 Camomot and Senior Inspector (S/fnsp.) Amcld
Ongachen after they received information thal someone was selling drugs in
Purok Okra, Panabo City.” SPO1 Aming was designated as the poseur-buyer
while PO3 Camomot acted as his back up.® A P500.00 bill marked money was
prepared.” Thereafter, SPO1 Aming, together with the operatives of PNP
Panabo City, immmediately proceeded to Purok Okra, Brgy. Gredu, Panabo
City.1?

When they arrived at the target area, SPO1 Aming survcilled the place
while the rest of the team positioned themselves at the nearby gascline
station.!’ SPO1 Aming saw Abunda outside his house handling 1o a bystander
an object wrapped In a newspaper which he believed to be a shabw.'?
Thereafter, SPO1 Aming approached Abunda and Lold the latter that he wanls
to buy a #500.00 worth of sfabu. Abunda agreed and thereafter went inside his
house. When he came back, Abunda handed two {2) sachets to SPO1 Aming. '?
In turm, SPO1 Aming handed to Abunda the marked moneyv. Thercafter, SPO1
Aming declared that he is a police officer. A commotion suddenly cpsued when
Abunda relnsed (o be arrested.!* Thereafter, they brought Abunda to the
Panabo Police Station to report the incident.'?

The confiscaled ilems were then turned over to PO3 Montoya who was
the investigalor on duty at that time.’ PO3 Montoya then placed the

confiscated items inside his drawer.’” Thereafter, he prepared a Chain of
Custody which was signed by SPO! Aming and PO3 Camomot."® The two
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sachets were then placed by PO3 Montoya inside a big transparent
cellophane.

{n the morning of the following day, the inventory was conducted in the
presence of the representatives from the media, Philippine Drug Enforcement
Agency (PDEA), Department of Justice (DOJ), and barangay.?® After the
conduct of the inventory, the conliscated items remained in the custody of PO3
Montoya and were only delivered to the crime laboratory on December 1,
2009 or iwo (2) days after their seizure. Tt was received by SPO1 Romeo M.
Obero {SPO1 Obero) who thercafter pave it 10 PCl Gueor, the forensic
chemical officer.

The conhscated sachets ol shabu were then examnined and tested positive
for the prescnce of methamnphetamine hydrochloride as shown in the
Chemistry Report No, D-077-2006 .72

Version of the Defense:

Abunda testified that on November 28, 2009, at around 7:00 p.m., he
was alone at his house.” When his wife arrived, he told the latter that his
brolher Emmanuel will come for a visit and that they are poing to have a
drinking spree.®* When Emmanucl arrived, they went to (he terrace of his
house where they started drinking.

At around 10:00 pm., he noticed vehicles parked outside of his house
with uniformed men on board.* Curious of what is happening, he immediately
went out. Suddenly, three policemen pulled him out of the gate. 1lowever, he
resisted®” and when the policemen lost their grip on him, they fired warning
shots. He was thereafler mauled by the police officers.®® Thereafter, he and his
brother Fmmanuel were boarded te the mobile patrol and broughit to the police
staljon.®

Ruling of the Regional Trial Court:
The RTC, in its Decision™® dated Juue 15, 2015, found Dindo guilty

beyond reasonable doubt of the offense charged. The digpositive portion of
the RTC Decision reads:
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WHERFEFORE, judgment is hereby rendered finding accused Dindo R,
Abunda guilty bevond rcasonable doubt of violating Section 5 of Republic Act
No. 9165. Accordingly, he is senmtenced to suffer the pemally of fife
imprisonmerd and to pay a fine of P300,100.00.

In the service of his sentence, accused is entitled o the full credit of his
preventive imprisomnent pursuant w the provisions ol” Art, 29 of the Revised
Penal Code. Accused shall serve his sentence at the Davao Prison and Penal
Varm, B.E. Dujali, Davao decl Norte.

The two (2} sachets of shabuy are herely ordered contiscaled and forfeited
n favor of the governmennt though the PDEA subject to desiruction by the Latier
in accordance with existing laws and regulations. In connection thereto, PDEA
Regional Office XTI, Davao Ciry is directed to assume custody of the subjoct
drugs for its proper disposition within ten (10} days from notice.

SO ORDERLD, !

The RTC ruled that the prosceution has sufficiently established the salc
of the dangerous drugs. Morcover, non-compliance with Section 21, Article 11
of RA 9163 is not necessarily fatal Lo the prosecution’s case as long as the
integrity and the evidentiary valuc of the seized items arc duly preserved. The
IXI'C upheld the presumption of regularity in the performance of official duties
by the police officers invoelved in this case. It further ruled that the accused-
appellant failed to present any clear and convincing evidence why the
presurnption should be overturned. Lastly, with respect 1o the accused’s claim
of unjustified and illegal arrest, the RTC: held that the same cannot overcome
the positive declarations of the police officers especially when they have not
shown to be actualed by ill will or false motive.

Aggrieved, Dindo appealed his convietion belore the CA.
Ruling of the Court of Appeals:

In its assailed Sepiember 22, 2017 Decision,* the appcllate court
affirmed the triat cowrt’s Decision finding Dindo guilly of viclation of Section
5, Article II of RA 9165. It ruled thal the prosecution was able to establish
beyond moral certainty the essential clements of illegal sale of dangerous
drugs. Furthermore, it sustained the trial court’s decision that the
apprehending team properly preserved the integrity and evidentiary value of
the sclzed items despite non-compliance with Scction 21 of RA 9165, The
appellate conrl npheld the presumption of regularity in the performance of
oflicial duties by the police officers invelved in this case; it held that their
testimonies deserved full faith and credence as there was no showing that they
were inspired by improper molive.

T'hus, the dispositive portion of the CA Dccision reads:
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)
]

Resolution -

WHEREFORE, tforegoing premiscs considered, the instani appeal is
DENTET. The Decision dated Junc 15 2015 by the Regional Trial Couri, 118
Judicial Region, Branch 34, Panabo City is hereby AFFIRMED.

30 ORDERED

Hence, the instant gppeal.
Issue

Whether or not the CA correctly found Dindo guilly beyond reasonable
doubt of violation of Scction 5, Article 1] of RA 9165,

Our Ruling
The appeal is meritorious.

In the prosecution of illegal sale of dangerous drugs, it is the dangerons
drug itseli that [orms part of the corpus deficti of the offense. Thus, the
integrily of the corpus delictiinust be established with moral certainty through
an unbroken chain of custody.

In this case, Dindo contends that the procedures laid down in Section 21
0f RA 9165 were not strictly complied with which consequently compromised
the mtegrity of the evidence presented against him.

Section 21 of RA 9165, belore ils amendment, outlined the procedure
which the apprehending {eam must comply in handling the seized drugs in
order to preserve ils Integrity and evidentiary value. The pertinent portion of
Section 21 reads;

SEC. 21, Custody and Dispasition of Confiscated, Seized, andfor
Srvendered Dangerous Drugs, Plemr Sowrces of Dangerous Drugs, Convolled
Frecursors uand Essendial Chemicals, Istruments/Paraphernalia  andior
Laboratory Equipment. — The PDEA shall take charge and have custody of all
dangerous drugs, plant sources of dangerous drugs, controlled precursors and
essential chemnicals, as well as instruments/paraphermalia andfor laboratory
cquipment s0 conliscaled, seized andfor surrendered, [or proper disposition in
the following mnanner:

(1}The apprehending team having initial custody and control of the drugs
shall, Immediately aficr seizure and confiscation, physically invenlory and
photograph the same in the presence of the acensed or the persons from whoimn
such ilems were contiscated and/or seived, or his'her representative or counsel,
a representative [rom the media and the Department of Justice (TXOT), and any
clected public official who shall be required to sign the copies of the inventory
and be given a copy thercof;

XXXx

I Id al 15

- aver - (305}



Resolution -6 - G.R. No. 236592
June 23, 2021

In addition, Scction 21{a} of the Implementing Rules and Regulations of
RA 9163 cxpressly provides:

SECTION 21. Custody and Disposition of Confiscated, Seized and/or Surrendered
Dangerous Drugs, Plant Sources of Dangerous Drugs, Controlled Frecursors and
Essential Chemicals, Instrumenis/Paraphernalia andior Laboratory Equipment. — The
PDEA shall take charge and have custody of all dangerous drugs, plant sources of
dangerous  drugs, controlled  precursors  and  cssential  chemicals, as well as
instruments/paraphernalia andfor laboratory equipment so confiscated, seized andfor
surrendered, [or proper disposiiion in the following manmer:

{(a) The apprehending officer/team having initial custody and control of the drugs
shall, iImmediately afler seizure and confiscation, physically inventory and photograph the
same in the presence of the accused or the person’s [rom whom such items were confiscated
and/or seized, or his/her representative or counsel, a representitive fom the media and the
Department of fustice (DOJT), and any elected public o/Tictal who shall be required to sign
the copics of the inventory and be given a copy theroof: Provided, that the physical
invenwory and photograph shall be conducied al the place where the search warrant is
served; or al the nearest police sialion or at the ncarcst ollice of the apprehending
ollicer/team, whichever 1s praciicable, in casc of warraniless seizures; Provided, (urther,
that non-complance with thesc requiremenis under justifiable grounds, as long as the
inlegrity and the cvidentiary value of the seized items are properly prescrved by the
apprehending officer/team, shall not render void and invalid such seizures of and custody
over said items;

XXX

Moreover, People v. Siator?®! lists the links in the chain that need to be
established by the prosceution, to wit:

First, the seizare and marking, if practicable, of the illegal drug recovered
from ihe accused by the apprehending officcr;

Second, the turnover of the illegal drug seived by the apprehending officer
L the investigating officor;

Third, the toruover by the investigating officer of the itlegal drug 1o the
forcnsic chemisi [or luboralory examination; and

Fourth, the turnover and submiszion of the marked illegal druy seized by
the lorensic chemist to the court.™

Contrary Lo the indings of the courts below, We hold that the prosecution
failed to establish (hat the apprchending team complied with the rule on chain
of custedy. It was not shown thal the dangerous drugs were inventoried and
photographed al the site of the seizure and arrest in the presence of aceused-
appellant, a representative of the media, a representative of the Department of
Justice (DOJ}, and any elected public official. The records show that SO
Aming marked the big whitc transparent cellophane containing the two
sachets allepedly seized from Dindo at the Panabo Police Station and not at

* 7RO Phil 87 (2016).
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the place of operalion. Moreover, O3 Montoya merely prepared an index
card describing the said seivzed drugs which was thereafter signed by SPOT
Aming and PO3 Camomot likewise at the Panabo Police Station. The
incontrovertible facts show that no marking or inventory of the seized drugs
was conducted al the site of arrest. Worse, the inventory was prepared the day
following their seizure and were submitted Lo the crime laboralory two days
hence or only on December 1, 2009. The buy-bust team’s cxplanation that
they had to forego with the inventory on the day of the arrest and conduct it
on the next day since it was already fate at night and they had a hard titme
contacting the required witnesses fails to persuade.

To siress, the buy-bust team had amplc time and opportunity to summon
the insulating wilnesses considering Lhat the buy-bust operation is, by its
nature, 4 planned activity.*® During trial, PO3 Montoya effectively admitted
to thts lapse when he testified a5 follows:

7 Why was it late al night, what happoned next aller the preparation that you
did?

A: After all the preparation [PO1] Aming and [PO3] Camomot wenl home [
already kept the two sachets ol shabu inside the plastic cellophane, sir.

{): liow safc is vour drawer?
A It has a padlock and it has also a key in the Jocker, ir. ¥’

A -

(J: Before vou go o the following day what vou did on thal day what time did
you rcport tor duly on November 287

A T did not have a break that time becavsce unless you file the case vou should
1ot ke a break we only rest for a while and return lor work, siz ™

KXXX

(}: In the morping of the following day as you said you have various
Tepresentatives 1o sipn, what was sipned by [lhese] representatives?
A: Tnventory, Your Llonor.

(): In other words, the invenlory was done the following morning of the
following dav?
Az Yes, Your Honor*?

XAXKX

(}: Can you explain o us briefly why thic inventory ol that seized property was
conducted the following day?

A It was already very late that night [and] T still have to contact the members
of the media, members ol the X, and the PDEA, we decided t@ just do the
inventory the [oltowing day, sir.

' Pegple v, Tomawis, G.R. No. 228800, April 18, 2014
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(: What is yowr explanation thal vou have a hard iime to contaci a
reproscntative of the media?

A It ts very diicult to contact members of the media b we have a fiiend
from. the media in Panabo City, sir, "

The cmissions above noted clearly indicate that the prosecution failed to
establish any justifiable ground to warrant the non-observance of the
mandatory requirements set under Section 21 of RA 9165. In People v
Musor®' We enunciated that:

Section 2], paragraph 1 ol RA 9163 plainly requires the apprehending ream
to conduct a physical invenlory of the seized items and the photographing of the
same immediately after sefzure and contfiscation. Furlher, the Inventory must be
doncin the presence of the accused, his counsel, or representalive, a
represceintanive of Lthe [MOJ, the media, and an elected public olficial, who shall be
requircd to sign the coples of the inventory and be piven a copy thereof,

The phrase “nnmediatcly afler seizure and confiscation™ means that the
phystcal inventory and photographing of the drugs were intended by the law to
be made immediately aller, or at the place of apprebension. And only if this is
not practicable that the IRR allows the inveniory and photoeraphing al the
nearest pohice stalion or the nearest oftice of the apprehending otficer/ieam. This
also means that the three required witnesses should already be physically
present at the time of apprehension — a requircment that can easily be
complicd with by the buy-bust team considering that the buy-bust operation is,
by its nature, a plumed activity. In other words, the buy-bust team has enough
time and opportunity to bring with them said witncsses.

Moreover, while the IRR allows altérnative places for the conduct of
the inventory and photegraphing of the seized drugs, the requirement of
having the three required witnesses to be physically present at the time or
near the plice of apprehension is not dispensed with, The reason is simple: it
is at the time of atrest — or al the time of the drugs' "scizure and confiscation”
— that the presence of the three wilnesses is most needed, as it is their presence
at the time of scizurc and confiscation that would insulate against the police
practice of planting evidence ¥

Considering the [orcizoing, 1t 1s clear that the prosecntion’s deviation fronn
the procedure outlined in Section 21 of RA 9165 was unjustified. [n view of
such unwarranted departure from the chain of cusiody rule, the Court is
therefore constrained to conclude that the inlegrily and cvidentiary value of the
corpuy deficti have been compromised, which consequently warrants accused-
appellant’s acquittal.

WHEREFORE, the appesal is hercby GRANTED. The assailed
September 22, 2017 Decision rendered by the Court of Appeals in CA-G.R.
CR-IIC No. 001481-MIN s REVERSED and SET ASIDE. Accuscd-
appellant Dindo R. Abunda 18 ACQUITTED for fallure of the prosecution to
prove  his  puiit  bevond rcasonable  doubt. He is  ordered
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