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determinable time. Consequently, the services of the project employee may
be lawfully terminated upon the completion of such project or phase.!** For

employment to be regarded as project-based, it is incumbent upon the .

employer to prove that (i) the employee was hired to carry out a specific

project or undertaking, and (ii) the employee was notified of the duration and
scope of the project.'**

Here, ABS-CBN failed to adduce any evidence to establish that the
requirements for project employment were complied with. There is nothing in
the records that would prove that the employees were notified beforehand of
the duration and scope of their projects. Neither was there confirmation of

compliance with the contract-registration requirement, or evidence of the

submission of a notice of termination or completion of project. It is basic that
project or contractual employees shall be apprised of their project under a
written contract, specifying inter alia the nature of work to be performed and
the rates of pay and the program in which they will work. Surely, ABS-CBN
was in the best position to present these documents. Its failure to present them
is therefore taken against it.

The Court is mindful that, in order to strike a balance between the rights
of labor and capital and, more importantly, to contend with the volatility of
the broadecasting industry, various employment agreements may be forged
between the broadcasting company and the workers. These may range from
regular employment, if the employees are continuously hired from one
program to another, with their tenure unaffected by any changes in programs,
ratings, or formats, to project employment, wherein the employees are
assigned to work for a specific project or program, or a particular season
within the program, with their tenure coterminous with the said program. This
second classification likewise includes employees who are tasked to work on
the seasonal specials released by the broadcast network. In the extreme end,
workers who possess a distinct level of skill and artistry may be engaged as
independent contractors. However, what remains crucial is the network’s
compliance with the provisions of the Labor Code and its implementing rules
and regulations.

In this regard, cameramen may, in special instances, be regarded as
talents if they possess a distinct level of artistry and creativity and work under
minimal guidelines set by the director or producer. In this instance, the
director works simply to coordinate the end result, with the cameramen

executing the shots and angles on their own accord and discretion. In this

respect, a distinction must be drawn between the cameramen who are talents,
versus the cameramen in the instant case, who are regular employees of ABS-
CBN.

3 Dacles v. Millenium Erectors Corporation, 763 Phil. 550, 558 (2015), citing Omni Hauling Services,
Inc. v. Bon, 742 Phil. 335, 343-344 (2014).
14414 at 358,
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The IJM System of ABS-CBN is a
work pool of regular employees

The final defense raised by ABS-CBN is that the workers belonged to
a work pool of independent contractors, who were hired from time to time to
work 1in its television programs. To show proof thereof, ABS-CBN points out
that the workers were not exclusively bound to render services for ABS-CBN,
but were actually free to offer their services to other employers anytime they
wanted to. ABS-CBN is only partly correct.

The Court finds that a work pool indeed existed, but its members,
consistent with the rulings in Begino and Nazareno, were regular employees,
and not independent contractors.

Traditionally, work pools have been recognized in the construction,
shipping, and security!® industries. However, in 1998, the Court, in
Maraguinot, Jr. v. NLRC'* (Maraguinot) affirmed the existence of work
pools in the motion picture industry, considering that “the raison d’etre of
both [construction and film] industries concern projects with a foreseeable
suspension of work.”!%7

The broadcast industry is a business that is allied with the film industry.
Similar to the business of producing and creating films, the production of
programs in the broadcast industry likewise involves periods with a“
foreseeable suspension of work. In fact, the description of a work pool
perfectly suits the distinct nature of the broadcast industry:

A work pool may exist although the workers in the pool do not
receive salaries and are free to seek other employment during temporary
breaks in the business, provided that the worker shall be available when
called to report for a project. Although primarily applicable to regular
seasonal workers, this set-up can likewise be applied to project workers
insofar as the effect of temporary cessation of work is concerned. [It is said
that this arrangement] is beneficial to both the employer and employee for
it prevents the unjust situation of “coddling labor at the expense of capital”
and at the same time enables the workers to attain the status of regular
employees. [In Lao, the Court held that] the continuous rehiring of the same
set of employees within the framework of the Lao Group of Companies is
strongly indicative that private respondents were an integral part of a work
pool from which petitioners drew its workers for its various projects.!*®
(Citations omitted)

The creation of a work pool is a valid exercise of management
prerogative. [t is a privilege inherent in the employer’s right to control and

-manage its enterprise effectively, and freely conduct its business operations

195 Exocet Security and Allied Services Corp., et al. v. Serrano, 744 Phil. 403, 418 (2014).
146 Supra note 118. '

47 Id. at 605.

8 1d. at 604, citing Tomas Lao Construction v. NLRC, 344 Phil. 268, 280 (1997).
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to achieve its purpose. However, in order to ensure that the work pool
arrangement is not used as a scheme to circumvent the employees’ security of
tenure, the employer must prove that (1) a work pool in fact exists, and (ii) the
members therein are free to leave anytime and offer their services to other
employers. These requirements are critical in defining the precise nature of

the workers’ employment.'#

Furthermore, in Raycor Aircontrol Systems, Inc. v. NLRC,'* the Court
explained that members of a work pool could either be project employees or
- regular employees.'”! Specifically, members of a work pool acquire regular
employment status if: (i) they were continuously, as opposed to intermittently,
re-hired by the same employer for the same tasks or nature of tasks; and (i1)
the tasks they perform are vital, necessary and indispensable to the usual

business or trade of the employer.!>?

In the particular case of ABS-CBN, the [JM System clearly functions
as a work pool of employees involved in the production of programs. A closer
scrutiny of the IJM System shows that it is a pool from which ABS-CBN
draws its manpower for the creation and production of its television programs.
It serves as a “database which provides the user, basically the program
producer, a list of accredited technical or creative manpower who offer their
services.”’> The database includes information, such as the competency
rating of the employee and his/her corresponding professional fees. Should
the company wish to hire a person for a particular project, it will notify the
latter to report on a set filming date.!>*

Both parties acknowledged the existence of the ITM System work pool
and the workers’ inclusion therein. On the part of ABS-CBN, it gave the
workers an ABS-CBN identification card, placed them under the supervision
of its officers and managers, allowed them to use its facilities and equipment,
and continuously employed them in the production of television programs. On
the part of the workers, they formed the ABS-CBN IJM System Worker’s
Union, recognizing that they were in fact part of the IJM System work pool.

However, the continuous rehiring of the members of the IJM System
work pool from one program to another bestowed upon them regular
employment status. As such, they cannot be separated from the service
without cause as they are considered regular, at least with respect to the
production of'the television programs. This holds true notwithstanding the fact
that they were allowed to offer their services to other employers.

9 See Raycor Aircontrol Systems, Inc. v. NLRC, 330 Phil. 306, 320-322 (1996).
150 1d.

151 1d. at 321.

132 Maraguinot, Jr. v. NLRC, supra note 118, at 606.

13 Rollo (G.R. Nos. 202495 & 202497), Vol. I1], p. 1915.

154 .Id
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As in Tomas Lao Construction v. NLRC,'>> the Court affirmed that the
members of a work pool shall still be regarded as regular employees, even if
they are allowed to seek employment elsewhere during lulls in the business.!*®’
The Court stressed that, during the cessation of work, the employees shall-
simply be treated as being on leave of absence without pay until their next
project. Correlatively, the employer shall not be obliged to pay the employees
during the suspension of operations, viz.:

x x X [T]he cessation of construction activities at the end of every
project is a foreseeable suspension of work. Of course, no compensation
can be demanded from the employer because the stoppage of operations at
the end of a project and before the start of a new one is regular and expected
by both parties to the labor relations. Similar to the case of regular seasonal
employees, the employment relation is not severed by merely being
suspended. The employees are, strictly speaking, not separated from
services but merely on leave of absence without pay until they are
reemployed. Thus we cannot affirm the argument that non-payment of
salary or non-inclusion in the payroll and the opportunity to seek other
employment denote project employment.'s’ (Citations omitted)

By analogy, and as applied to the members of the IJM System work
pool, even if they are allowed to offer their services to other employers during
the Iulls in the production business, they shall still be regarded as regular
employees who are simply “on leave” during such periods of suspension in
production. On the part of ABS-CBN, it shall not be obliged to pay the
employees during such temporary breaks.

It bears stressing that similar to the caveat laid down in Maraguinot, the
Court wishes to allay any fears that the instant ruling unduly burdens an
employer, or that it unreasonably coddles labor at the expense of capital. This
decision is simply a “judicial recognition of the employment status of a project
or work pool employee in accordance with what is fait accompli, i.e., the
continuous re-hiring by the employer of project or work pool employees who
perform tasks necessary or desirable to the employer’s usual business or
trade.”'*® :

' Consequently, as regular work pool employees of ABS-CBN, the
workers are entitled to the following benefits:

The workers in the regularization
cases are entitled to all the benefits
under the CBA

As regular employees of ABS-CBN, the workers in G.R. Nos. 202495
& 202497 (ABS-CBN Corporation v. Payonan, et al.), and G.R. No. 202481,

155 Supra note 148.

156 Id. at 280-281.

157 1d. at 281.

18 Maraguinot, Jr. v. NLRC, supra note 118, at 605.
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(Del Rosario, et al. v. ABS-CBN Broadcasting Corporation) shall be included
in the rank-and-file unit of the CBA.'>*

In Fulache v. ABS-CBN Broadcasting Corp.'®® and Nazareno, the Court
categorically declared that the workers, who were production assistants,
cameramen, assistant editor/teleprompter operators, video editors, and VIR
operators, being regular employees of ABS-CBN, are part of the bargaining
unit of ABS-CBN’s rank-and-file employees. As such, they are entitled to the
CBA benefits as a matter of law and contract.

Here, the CBA states in no uncertain terms that the “appropriate
bargaining unit shall [consist of] the regular rank and file employees of [ABS-
CBN], but shall not include: (a) personnel classified as Supervisor and
Confidential employees; (b) personnel who are on ‘casual’ or ‘probationary’
status x X x; and (c) [plersonnel who are on ‘contract’ status or who are paid
for specified units of work such as writer-producers, talent artists and
singers.”'®! Clearly, the workers are indeed members of the bargaining unit,
as they are regular rank-and-file employees and do not belong to any of the
excluded categories.

The workers in the illegal dismissal
cases are entitled to reinstatement
and backwages and other benefits

The necessary consequence of a declaration that the workers are regular
employees is the correlative rule that the employer shall not dismiss them
except for a just or authorized cause provided in the Labor Code. This is the
essence of the tenurial security guaranteed by the law: “An employee who is
unjustly dismissed from work shall be entitled to reinstatement without loss
of seniority rights and other privileges, and to his full back wages, inclusive
of allowances, and to his other benefits or their monetary equivalent computed
from the time his compensation was withheld from him up to the time of his
actual reinstatement.”!?

The facts show that ABS-CBN failed to prove the existence of just or
authorized causes for terminating the services of the workers, save for its
claim that they are talents. Without any notice or warning, the workers were
simply barred from entering the company premises.

Hence, the dismissed workers are entitled to the twin reliefs of
reinstatement ‘without loss of seniority rights, and payment of backwages
computed from the time their compensation was withheld up to the date of

159 In the petitions for regularization (G.R. Nos. 202481 and 202495 & 202497), the workers likewise
beseech the Court for their inclusion in the CBA with ABS-CBN.

160 624 Phil. 562 (2010).

61 Rollc (G.R. Nos. 202495 & 202497), Vol. 1V, p. 2510.

162 1 ABOR CODE OF THE PHILIPPINES, Art. 294.
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their actual reinstatement. !

However, consistent with the finding that the workers are regular work
pool employees, then, following Maraguinot, the workers are deemed
reinstated to the work pool and are entitled to backwages, subject to
deductions as stated below, and other benefits.

In the computation of backwages, the Court shall apply the principles
of “suspension of work™” and “no pay” between the end of one program and
the start of a new one. Thus, similar to Maraguinot, the period during which
the workers’ respective production units were not shooting any television

programs should be deducted from the computation of their backwages.

In connection therewith, ABS-CBN is directed to provide the LA the
necessary data to determine the periods of the programs for which each worker
would have been employed were it not for his/her dismissal. In turn, the LA
is directed to deduct the periods between the end of one program and the start
of the new one from the computation of the backwages.

In case of ABS-CBN’s failure to provide the data above, the workers
shall be entitled to backwages from the time of their illegal dismissal until
their reinstatement following the finality of this Decision, without any

deductions.

In addition to their backwages, the workers are likewise entitled to their
monetary benefits consisting of their 13® month pay and holiday pay, pursuant
to the applicable labor and tax laws, % computed in the same manner provided
above, by deducting the amounts corresponding to the periods that they were
not engaged in the production of programs. Notably, in determining the
employee’s entitlement to monetary claims, the burden of proof is shified
from the employer or the employee, depending on the monetary claim sought.
Essentially, in claims for payment of monetary benefits such as holiday pay
and 13th month pay, the burden rests on the employer to prove payment. This
standard follows the basic rule that in all illegal dismissal cases the burden
rests on the defendant to prove payment rather than on the plaintiff to prove
non-payment. This, likewise, stems from the fact that all pertinent personnel
files, payrolls, records, remittances, and other similar documents — which
will show that the differentials, service incentive leave and other claims of
workers have been paid — are not in the possession of the worker, but are in
the custody and control of the employer.'®> ABS-CBN failed to adduce
evidence to prove its payment of the aforementioned benefits.

165 JCT Marketing Services, Inc. v. Sales, 769 Phil. 498, 524 (2015), citing Reyes v. RP Guardians Security
Agency, Inc., 708 Phil. 598, 604-605 (2013).

164 Presidential Decree No. 851, REQUIRING ALL EMPLOYERS TO PAY THEIR EMPLOYEES A 13™ MONTH
PAY; Revised Guidelines on the Implementation of the 13% Month Pay Law; and R.A. No. 10963 or the
“TAX REFORM FOR ACCELERATION AND INCLUSION (TRAIN) LAW,” Sec. 9.

165 Loon v. Power Master, Inc., 723 Phil. 515, 531-532 (2013).
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However, as to the workers’ claims for overtime pay, premium pay for.
holidays and rest days, and night shift differential pay, the burden is shifted
on the employee, as these' monetary claims are not incurred in the normal
course of business.'®® Considering that the workers failed to prove that they
actually rendered service in excess of the regular eight working hours a day,
and that they in fact worked on holidays and rest days,'®” the Court is
constrained to deny their claim for these benefits.

As for the workers’ prayer for moral and exemplary damages, the Court
denies these reliefs for lack of factual and legal basis. Nonetheless, the
workers are entitled to attorney’s fees equivalent to ten percent (10%) of the
total monetary award, since the instant case includes a claim for unlawfully
withheld wages, and the workers were forced to litigate to protect their
rights.’s® All amounts due shall earn a legal interest of six percent (6%0) per

annum. %

WHEREFORE, in light of the foregoing, the Court renders the
following disposition: :

1. The petition in Del Rosario, et al. v. ABS-CBN Broadcasting
Corporation (G.R. No. 202481) is GRANTED. The Decision dated
January 27, 2012 and the Resolution dated June 26, 2012 of the
Court of Appeals in CA-G.R. SP No. 117885 are REVERSED and
SET ASIDE. '

2. The petition in ABS-CBN Corporation v. Payonan, et al. (G.R. Nos.
202495 & 202497) is DENIED. The Decision dated October 28,
2011 and the Resolution dated June 27, 2012 of the Court of Appeals
in CA-G.R. SP Nos. 108552 and 108976 are AFFIRMED.

3. The petition in ABS-CBN Corporation v. Ong, et al. (G.R. No.
222057)is DENIED. Accordingly, the Decision dated February 24,
2015 and the Resolution dated December 21, 2015 of the Court of
Appeals in CA-G.R. SP. No. 122068 are AFFIRMED.

4. The petition in ABS-CBN Corporation, et al. v. Lozares (G.R. No.
224879} is DENIED. The Decision dated January 4, 2016 and the’
Resolution dated May 27, 2016 of the Court of Appeals in CA-G.R.
SP No. 122824 are AFFIRMED with MODIFICATION by
DELETING the award of moral damages and exemplary damages.

5. The petition in ABS-CBN Corporation v. Zaballa III, et al. (G.R.
No. 225874) is DENIED. The Decision dated January 12,2016 and

166 Id, at 532, citing Lagatic v. NLRC, 349 Phil. 172, 185-186 (1998).
167 1d.

'8 LABOR CODE OF THE PHILIPPINES, Art. 111.

1 Nacar v. Gallery Frames, et ai., 716 Phil. 267, 278-279 (2013).
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the Resolution dated July 15, 2016 of the Court of Appeals, in CA—
G.R. SP No. 131576 are AFFIRMED.

The petition in Cagjoles, Jr., et al. v. ABS-CBN Broadcasting
Corporation (G.R. No. 219125) is GRANTED. The Decision dated
August 19, 2014 and the Resolution dated June 18, 2015 of the Court
of Appeals, in CA-G.R. SP. No. 122424, are REVERSED and SET

ASIDE.

The petition in Perez, et al. v. ABS-CBN Broadcasting Corporation
(G.R. No. 225101) is GRANTED‘ The Decision dated January 28,
2016 and the Resolution dated May 26,2016 of the Court of Appeals

in CA-G.R. SP No. 125868, are REVERSED and SET ASIDE.

The petition in Dablo, et al. v. ABS-CBN Broadcasting Corporation,
et al. (G.R. No. 210165) is GRANTED. The Decision dated April
30, 2013 and the Resolution dated November 20, 2013 of the Court
of Appeals in CA-G.R. SP No. 122635 are REVERSED and SET

ASIDE.

|

The employees who were illegally dlsm1ssed shall be deemed reinstated
to the work pool. They are likewise entitled to backwages and other benefits
from the time of their illegal dismissal up t? actual reinstatement, deducting
therefrom the periods corresponding to when ABS-CBN Corporation was not

undertaking the production of programs.

Let this case be remanded to the Labor Arbiter for the proper
computation of the monetary benefits due to each of the workers in accordance
with the guidelines in this Decision. All amounts awarded shall earn a legal
interest of six percent (6%) per annum from the date of finality of this

Decision until full payment.

ABS-CBN Corporation is hereby ordered to provide the necessary data
to assist the Labor Arbiter in computing the amount of backwages due to the

employees.

SO ORDERED. |

LFRED
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